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INTERNATIONAL ANTITERRORIST CONVENTIONS CONCERNING
THE SAFETY OF AIR TRANSPORT

Summary. In this article the international law regulaticar® presented concerning the
civilian safety of the air transport. The histogncerning air terrorism and international
antiterrorist conventions was described in detavplving The Chicago Convention, The
Tokyo Convention, The Hague Convention and Mont@mivention.

MIEDZYNARODOWE KONWENCJE ANTYTERRORYSTYCZNE DOTYCXCE
BEZPIECZENSTWA TRANSPORTU LOTNICZEGO

Streszczenie. W artykule przedstawiono gdzynarodowe regulacje prawne zmane
Z bezpieczistwem cywilnym transportu lotniczego. Szczegdétowpisano histok
dotycaca terroryzmu lotniczego oraz puzynarodowych konwencji
antyterrorystycznych, tj. Konwencja Chicagowska,nttencja Tokijska, Konwencja
Haska oraz Konwencja Montrealska.

1. THE SAFETY OF AIR TRANSPORT

Due to the events of the 11th September 2001 U8, the international community devotes a
lot of attention, also in legal aspects, to theiéssf air transport safety when facing the dander o
terrorist attacks. Though it should be underlineat ®ircraft piracy and, of different quality, ast
terrorism are not new phenomena, because thectis# of hijacking a flying civilian aircraft was
recorded in Peru in 1930. Since the 1950's a cahgtarease in the number of aircraft hijackings ha
been observed, but the real increase in the nuofbsuch cases was observed in the 60’'s. As A.E.
Evans estimates, while between 1948 and 1967 there 47 recorded aircraft hijackings in total, then
in 1968 only the number of them was 30 [1]. Thiary@as considered by some experts on terrorism
(such as B. Hoffman) as a birth of modern inteovatl terrorism. The hijacking of the Israeli aifftra
owned by El Al airlines committed by 3 Palestintarrorists from Popular Front for the Liberation of
Palestine (flight from Rome to Tel Aviv on the"23uly 1968) is considered a distinctive point in
history. It was considerably different from the yorisly known in world aircraft hijackings. The
difference was marked by the fact that the ter®riatended to exchange the passengers they
kidnapped for their colleagues imprisoned in Isrdéle mentioned terrorist act constituted a certain
political statement. The choice of the target wae aignificant (Israeli aircraft, implying the s
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of the enemy Jewish country, in the opinion of tdreorists) and also the fact, that on the conttary
the previous plane hijackings, the terrorists wagtermined to kill the hostages in case their del®an
were ignored. That event showed the huge weakrfeds aircraft transport industry, which is its
vulnerability to terrorist attacks. It is causedtisp factors: firstly, aircraft hijackings are enwwusly
popular in the media, usually widely broadcastedl @mmented in the media and moving the hearts
of wide public opinion. It perfectly correspondsthvihe aim of the terrorists, which is intimidating
and forcing a certain group or community to meatirttdemands. The efficient effect of such
intimidation can be achieved by media broadcase @tmmercial side is provided by the aircraft
hijackings, because seeing the hijacked plane hegewith possible suffering of the hostages is
usually recorded in the psychic of an average ®kseilhat is why hijackings are attractive to the
terrorists, serving as a tool to promote them idlimevents. The attractiveness of them was notaised
early as in 1976 r. by an observer of UN Paledtiberation Organisation, who said “the first severa
hijackings reached the awareness of the whole waitde up the media and world public opinion a
lot more successfully than 20 years of beggindhanWN” [2]. The founder of the Popular Front for
the Liberation of Palestine noticed that “planeatking is more successful than killing one hundred
Israeli in a battle.(...) Through decades pubfimimn was neither for nor against the Palestini&is
were simply ignored. At least the world talks abositnow” [2]. Secondly, the terrorist attacks oa th
World Trade Center and Pentagon from 11 Septeni@t roved that an aircraft loaded with fuel in
the hands of a terrorist - suicide pilot may alsodme very powerful demolition ammunitions. These
events forced the international communities to wotk proper law regulations. First resolutions
concerning such issues were included in 1944, @atGbnvention on International Civil Aviation
known as Chicago Convention (Journal of Laws ofRlepublic of Poland - Dz. U. 1959 No. 35, point
212). In article 12 the convention obliges the iparto hunt and punish those, who broke the law
concerning the aviation and the safety of flyindgth&ugh this regulation was not directly aimed at
terrorists, the scale of it included their actiohsthe 60’s the Chicago Convention occurred to be
insufficient for successfully fighting with the afion piracy and terrorism. As a result, due to the
activity of International Civil Aviation Organizamh — ICAO, within 8 years 3 international
agreements were passed, creating a so-called Tdagoe-Montreal system constituting the
international legal response to the developmentrofie aiming at civil aviation safety, and in
particular aviation terrorism. The phenomenon isegally defined as “all international terrorist gct
aimed at and threatening the safety of internatiamgtion” [3]. The mentioned system is built upon
3 following international agreements:
1) convention on offences and certain other acts cét@thon board an aircraft from 14 September
1973, known also as Tokyo convention (Dz. U, 19NG.15, point 147)
2) convention for the suppression of unlawful seizofr@ircraft from 16 December 1970, known as
Hague Convention (Dz. U., 1972, No. 25, point 1&iclv later change.);
3) convention for the suppression of unlawful actsiregjathe safety of civil aviation from
23 September 1971 known as Montreal Convention{D¥976, No. 8, point 37).

Additionally on 24 December 1988, a protocol wassea on fighting against the unlawful acts of
violence in airports serving international civiliparposes. Besides the above mentioned multilateral
conventions, the described issues are also regutstea series of bilateral international agreements
(e.g. the treaty from 15th February 1973 concerfiigigting against aviation terrorism between the
USA and Cuba and obliging both parties to sevemighing of the perpetrators of hijackings or
denouncing them to the country where the planegistered).

2. THE TOKYO CONVENTION

Chronologically the first of the passed conveniiothe Tokyo-Hague-Montreal system was the
Tokyo Convention. It may be applied, as it is stdatearticle 1 of the convention in case of: offesic
against penal law; acts which, whether or not treyoffences, may or do jeopardize the safetyef th
aircraft or of persons or property therein or whebpardize good order and discipline on board.
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The Tokyo Convention states in Article 11, definthg so-called unlawful takeover of an aircraft

[3], that the parties signing the agreement aregeb| in case of hijacking or a threat of it, tkdall

the necessary measures in order to regain or la@pot over an aircraft. The detailed analysishaf t

quoted article shows that in order of an unlawéldieiover of an aircraft to take place, and at timeesa

time to start the application of the conventiooBditions should be met [4]:

1) the hijacking or control takeover of an aircraftghbe a result of unlawful use of violence or an
attempt to use violence;

2) an aircraft should be “in flight” (that is, accondi to Article 1, paragraph 3 of the Tokyo
Convention, from the moment when power is appl@diie purpose of take-off until the moment
when the landing run ends);

3) the unlawful act must be committed on board of iecrait (that is, by a person being on board of
an aircraft, e.g. a passenger or crew member. e oh an assault “from the outside”, such an
offence would be treated as an act of aviationcgjra

A general rule agreed upon the Tokyo Conventiahas the general penalty jurisdiction towards
the offenders committing the crimes included irs ttonvention is performed by the country where the
aircraft is registered. Special powers were alsergito the captain of the plane. In a situationemvh
he has justification to assume, that a given permnmitted or is attempting to commit an act
regulated by the convention, he can apply towaldg person “reasonable measures” including
restraint, under a condition that they do not brsakrules enumerated in Article 6, paragraph thef

Tokyo Convention. In order to perform them the aapbf an aircraft may turn to passengers for help.

However, even without the order of the captain, amgmber of crew or passenger, can take

reasonable measures, when he or she has reasgnalntels to believe that such action is necessary to

protect the safety of the aircraft, or of peoplemperty therein. The captain may decide to disainb

a suspected person on the territory of any coumthere the aircraft would land, and that country

must agree to that. (Article 8 and 12 of the Cotioai).

The Tokyo Convention shows a lot of insufficien¢igsch as:

1) a lack of obligation towards the countries — partad the agreement — to severe punishment
towards the offenders breaking the rules of thevention. This imperfection had a huge practical
importance, especially for crews of the aircraftsMarch 1969, during a Congress of International
Federation of Airline Pilots’ Associations in Amelam with the presence of representatives of
civil pilots from 41 countries, a resolution wasanimously passed, which guaranteed the pilots
the right to 12 or 24-hours

2) international common strike in case of the impunifythe hijackers or in case of not letting the
crew of the hijacked plane out within 48 hours [5];

3) lack of obligation towards the signing countrieseatradition of the offender committing an act
against convention to the country where the aitasfregistered in order to judge one. That
imperfection significantly weakened the effectivemef lawful pursuit after hijackers;

4) the limited range of subjects of use, because ¢galations apply for civil aircrafts, and do not
concern military, customs or police aircrafts.

3. THE HAGUE CONVENTION

The above mentioned imperfections of the Tokyo @uoion and the increase in the number of
hijackings in the 1960’s and 70’s led to passingl6fi December 1970 of the convention for the
suppression of unlawful seizure of aircraft fromDécember 1970, known as Hague Convention. It
insists on severe punishments for offenders brgaks$rrules and every country agreeing is obliged t
apply them. An act considered as an offence ishaweur of a person on board of an aircraft infftig
who a) unlawfully, with restraint or its attempt any other form of intimidation seizes or takes
control over an aircraft or tries to do so, or$an accomplice of a person who performs or attempt
to perform any such act. This detailed definitioralgles to state that an offence must be committed
with the use of physical or psychological forceadth the use of any other form of intimidation.idt
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also necessary that an offence is committed ordbafa plane in flight. Each member country — party
in the convention- is obliged to adjust its juriddin in case of offences against the conventionhée
following cases: 1) when the offence was commitbedboard of an aircraft registered in a given
country; 2) when an aircraft, on board of which diffence was committed, lands on the territory of a
given country with an offence suspect on boardwBgn the crime was committed on board of an
aircraft leased without the crew of the leasehglddrich mainly works or mainly resides in a given
country. The described methods of jurisdiction reagnetimes lead to a concurrent jurisdiction, that i
a situation when more than one country to clainghtrto conduct a judicial procedure towards an
offender.

If any such country denies legal proceedings tda/étne offender against the Hague Convention,
such country must hand over the offender by mednexwadition to other country, which also
possesses the jurisdiction in a given case. Thetdes were given a choice: they should either guni
a given offender or extradite him. Inadmissibledenial motivated by the fact, that the committed
crime had a political character. The regulation tbé extradition institution is an important
achievement of the Hague Convention (this issueomatted by Tokyo Convention) and it is justified
by a statement, that this act remains, althougisykeave passed, the basic instrument to fight with
aviation terrorism [6,7,8].

4. THE MONTREAL CONVENTION

In 1971 (23 September) the third of the conventionthe Tokyo-Hague-Montreal was passed.
Convention for the suppression of unlawful actsiregjathe safety of civil aviation known as the
Montreal Convention, states clearly the cataloguthe offences referring to it, stating in Article
that an offence is committed by each person whawiully and deliberately:

a) performs an act of violence against a persotaard an aircraft in flight if that act is likelyp t
endanger the safety of that aircraft; or

b) destroys an aircraft in service or causes dan@ageich an aircraft which renders it incapable of
flight or which is likely to endanger its safetyflight; or

c) places or causes to be placed on an aircrasemice, by any means whatsoever, a device or
substance which is likely to destroy that aircraftfo cause damage to it which renders it incagpabl
flight, or to cause damage to it which is likely éndanger its safety in flight; or d) destroys or
damages air navigation facilities or interfereswifteir operation, if any such act is likely to ander

the safety of aircraft in flight; or

e) communicates information which he knows to beefahereby endangering the safety of an aircraft
in flight.

An offence may be also committed by attempting @vperating with a person who commit or
tries to commit it [9]. Similarly to the Hague Camtion, also the Montreal Convention obliges
(Article 3) its parties to severe punishment of thiemes against its regulations. However, it was no
decided upon the extent of punishment, leavingitisigse to the discretionary decision of a country —
party of convention. On the contrary to Tokyo aragte Conventions the Montreal Convention does
not imply, that a crime under its regulations skdag committed on board of an aircraft. It introgsic
however an important novelty, which is an aircfaftservice”, differing from an aircraft “in fligtit
which means from the beginning of the pre-fligh#garation of the aircraft by ground personnel for a
specific flight until twenty-four hours after angnding, but the period cannot be shorter than the
period when the aircraft is considered to be “ighl” (Article 2 point a) and b) of the Montreal
Convention).

Similarly to two previous conventions, the Montrénvention does not include the offences
committed against aircrafts used in military, castoor police. In case of other aircrafts for the
application of the convention it is of no importanié an aircraft is performing a national or an
international flight.
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In 1988 the convention was supplemented with sledallontreal Protocol (protocol for the
suppression of unlawful acts of violence at airp@#rving international civil aviation). It expande
the catalogue of the offences included in ArticlofiMontreal Convention by offences with the
unlawful and intentional use of a device, substamogeapon:

a) when an offender performs an act of violence againgerson at an airport serving international
civil aviation, which causes or is likely to cawssious injury or death;

b) when an offender destroys or seriously damagedaitikities of an airport serving international
civil aviation or aircraft remaining there, or dipts the service of an airport.

5. CONCLUSION

Although years have passed the three describedentioas work perfectly as instruments to fight
against aviation crime, including aviation terrarisA change in the way of thinking about acts of
terrorism appeared after 11 September 2001. Thet®ehowed that terrorists can, during the flight,
perform acts of violence not only towards the pagees or the crew, but against an object or pasitio
remaining on the ground. In practice a huge probdérapplication of Article 3-bis of the Chicago
Convention, stating a rule of utter refraining frasing force against a civil aircraft in flight. was
necessary to revise the rule. The USA, as welltlasr@ountries later on, introduced in their nadion
law some regulations enabling, after meeting aertanditions, the shooting-down of a civil aircraft
[10]. Poland did so by passing a bill from 2 JuB02 changing the bill concerning the protection of
the national border and some other bills (Dz.U. N&2, point 1805). The change referred to, among
others adding to the bill - the Aviation Law fromJ8ly 2002 (Dz.U. No. 130, point 1112) a new
Article 122a, according to which “If the safety wgfions of the country require it and the leader o
the aviation defence states that, the civil aitdsafised against the law, or particularly as anada
perform a terrorist attack, on the basis of infaioragiven by a national authority in the managemen
of aviation traffic in particular, such an aircraflay be destroyed on the basis of the rules defimed
the bill from 12 October 1990 concerning the degent€ the national border”. The discussed issue
shows an exception of the rule to of the prohibitaf the use of force towards a civil aircraft. It
should be postulated for the detailed regulatinghig matter in international law, including the
precise definition of the conditions when a decistoncerning shooting-down can be made.
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